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CURRENT DECISIONS 969 

and (b) "persons serving with the armies of the United States in the field." 
See 1 Winthrop, Mil. Law, 117 et seq. Article 2 of the present Articles of War 
(Act of Aug. 29, 1916, Comp. St. 1916, sec. 2308a) has added a third class, 
namely, "persons accompanying the armies of the United States." The prin- 
cipal case is the first, so far as discovered, to place a judicial construction upon 
this language. Judge A. N. Hand states in the opinion : "The captain in charge 
of the vessel had, in my opinion, the right to call upon all persons on board to 
protect the transport in any way that seemed best in view of the danger. The 
section of the Articles of War subjecting persons accompanying armies to 
military authority not only enables military officers to preserve order on the 
part of such persons, but also in the cases that it covers to call on them for 
assistance and direct their action while they are properly in the field of military 
operations." 

Criminal Procedure — Amendments — Effect of Clerical Error in Indict- 
ment. — An indictment found on February 8, 1915, charged the defendant with 
having committed the criminal acts in question on October 17, 1915, i. e. sub- 
sequent to the finding of the indictment. The trial court permitted the prosecu- 
tion to amend the indictment so as to change 1915 to 1914. From a decision of 
the New York Appellate Division affirming this decision, the defendant appealed. 
Held (two justices dissenting), that the defect in the indictment was one of 
substance which could not be cured by amendment. People v. Van Every 
(1917, N. Y.) 118 N. E. 244. 

The decision is put on the ground that, although the precise time at which the 
crime was committed need not be stated in an indictment and the New York 
statute permits indictments to be amended on just terms at the trial in order to 
correct variances between proof and allegations, nevertheless the indictment in 
question was invalid from the beginning and to allow an amendment would be to 
permit the trial court to usurp the functions of the grand jury. In taking this 
view the court seems clearly to be following the precedents in New York and 
other states. It seems equally clear that in some way our system of criminal pro- 
cedure ought to be so amended as to permit of the correction without re-indict- 
ment of what was obviously a mere clerical error. Probably that could best be 
done in connection with a general reform and simplification of the forms of 
indictments. 

Insurance (Marine) — Whether Insurance against "Men-of-War" Covers 
Abandonment of Voyage from Reasonable Fear of Capture. — Goods in 
transit by a German ship from Calcutta to Hamburg were insured by English 
owners in June, 1914, against various perils, including "men-of-war . . . 
enemies . . . takings at sea, arrests, restraints, and detainments of all kings, 
princes, and people of what nation, condition and quality soever." War broke 
out between Great Britain and France on one side and Germany on the other 
while the vessel was at sea, and the captain put into Messina, then a neutral 
port, to avoid the risk of capture by British or French cruisers then in the 
Mediterranean. He later moved the ship to Syracuse, and declared the voyage 
abandoned. The owners of the cargo sued the insurer, claiming a constructive 
total loss by a peril insured against. The ship was at no time pursued by any 
hostile cruiser, nor was any actually sighted. It appeared by a statement from 
the British Admiralty that a German steamer proceeding through the Mediter- 
ranean at the time in question would have been "in peril of capture by British 
or allied warships." Held, that the frustation of the adventure was due, not to 
the peril insured against, but to something done to avoid that peril, and that the 
insurer was not liable. Becker, Gray & Co. v. London Assurance Corp. (1917, 
H. of L.) 117 L. T. Rep. N. S. 609. 



